IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERW ND MEDI CAL, | NC. : CIVIL ACTI ON
V. :
| NVATECTI ON | NSURANCE COVPANY : NO. 96-6386

VEMORANDUM AND ORDER

Ful lam Sr. J. August , 1997

Plaintiff was a vendor of hospital equi pment manuf act ured
by a firm named | nvacare. The defendant I|nvatection Insurance
Conpany provided liability coverage to I nvacare and, with respect
to any defects in I nvacare's equi pnent, |Invacare's vendors, such as
plaintiff.

In 1990, Joanne Hagan and her husband Karl Hagan sued
plaintiff and Invacare for danages sustained when Ms. Hagan
received an el ectrical shock while using a hand-held control on a
hospital bed manufactured by Invacare and sold by plaintiff
Berwind. In that action, Berw nd cross-clainmed against |nvacare
for indemity and contribution, but its cross-claim was |ater
di sm ssed with prejudice.

The Hagans' clainms were settled, and Berwind all egedly
i ncurred sone $87,000 in expenses in defending itself against the
Hagan clains. Plaintiff now seeks to recover that sumfromthe
def endant | nvat ecti on I nsurance Conpany. Both sides have noved for
sumrary judgnent.

Plaintiff's counsel has conceded that the controlling



decision of the Third Circuit Court of Appeals in Charter Oak Fire

| nsur ance Conmpany V. Sumitonp Marine and Fire I nsurance Conpany,

750 F.2d 267 (3rd Gr. 1984) warrants sumary judgnent in favor of

the defendant. Plaintiff argues, however, that the Charter Qak

case was wongly decided, and that this Court should adopt the
vi ews expressed by the persuasive dissent in that case.

Plaintiff's counsel argues that the Charter Qak court's

prediction of Pennsylvania |aw was inconsistent with earlier
decisions of the Pennsylvania Appellate Courts, and that its
expansive view of collateral estoppel principles reflected New
Jersey's "entire controversy" doctri ne, and m sconstrued
Pennsyl vani a's procedural rules. Al'l such argunents should be
addressed to the Court of Appeals, not this court.

| note further, however, the follow ng: Under any view
of the matter, plaintiff Is precluded from obtaining
indemmification from the defendant, since the state court
litigation of the Hagan case conclusively established that the
acci dent was caused by inproper servicing/repair of the offending
el ectrical control, for which plaintiff Berwi nd, and not | nvacare,
was responsi ble. The nost that could be said is that, since the
Hagan conpl ai nt included product liability clainms which could have
been within the coverage af forded by t he def endant | nvatection, the
def endant shoul d have defended the action on Berwi nd' s behal f, at
least wuntil such tinme as non-coverage was clear. But this
obligation certainly did not extend to the full anmount of defense

costs now bei ng sought by plaintiff Berwi nd. Mreover, since it

2



was |ater determned, in the Hagan litigation, (1) that the
accident was caused by Berwind s own negligence, not wthin
defendant's coverage, and (2) that Berwind s destruction of the
of fending electrical control shortly after the acci dent precluded
any recovery agai nst Invacare it is at |east arguable that Berw nd
was chargeabl e wi th actual know edge of the inapplicability of the
vendor's endorsenent; and it is also at |east arguable that
| nvatection would have valid policy defenses based on non-
cooperation. Accordingly, regardless of the correctness of the

Charter Qak decision, plaintiff's |ikelihood of success in this

action seens renote.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERW ND MEDI CAL, | NC. : CIVIL ACTI ON
V. :
| NVATECTI ON | NSURANCE COVPANY : NO. 96- 6386
ORDER
AND NOW this day of August, 1997, IT IS ORDERED:

1. Plaintiff's Mdtion for Summary Judgnent is DEN ED.
2. Def endant’'s Motion for Summary Judgnment i s GRANTED.
3. This action is DI SM SSED W TH PREJUDI CE.

John P. Fullam Sr. J.



